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Under Illinois Pension Code,
Employees Paid With CETA Funds

Must Participate in Retirement
Systems.

Honorable James R. Thompson
Governor of the State of IlliInpid

State House
Springfield, Illinoig

‘lwents pursuant to the Comprehensive
Aihg Act. The opinion is requested in
order to obtain a deldy of the effective date of new Federal
regulations concerning the paying of CETA funds into a retire-
ment system. Specifically, you asked for a determination of

the following questions:
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L] ? * ®

1. Under Illinois law are CETA employees
of the State or a relevant unit of local
government mandatory participants in the
State BEmployees' Retirement System of Illinois
or the Illinois Municipal Retlrement Fund,
respectively?

2. If so, must the General Assembly change

or modify Illinois law before State or local
~ prime sponsors or eligible applicants may comply
. thh CET& regulatlons?

3. May the Govarnor by estecutive order or
exercise of other executive authority alter the
provisions of State law to bring Illinois in
compliance with CETA regulations?

4. cCan the changes necessary to implement
State compliance with CETA regulations, if

appropriate, be completed by October 1, 18772
* * B 2

In answer to your first question, persons employed
with funds provided under the Federal camprehensive Employ-
ment and Training Act of 1973 (29 U S c §§ 801—992 (Supp.
1975)) are mandatory participants in the various retxrement
systems of their employers. Thia result is requlred by the
Illinois Pension Code. For example. artxcle 14 of the Code
deallng with the state Bmployees Retirament System states,

in section 14-108 (Ill. Rev. stat. 1976 Supp., eh. 108 1/2,

par. 14-108) the_folIUWing definitlan:
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_ "Any person emplayed by a Department who
receives salary for personal services rendered

to the State on a warrant issued pursuant to

a payroll voucher certified. by a Department and
drawn by the State COmptroller upon the State
Treasuxer, lncluélng an elected official ‘described
in Section 14-143, shall become an amployee for
purpose of membership in the Retirement System .

onn the first day of such employment.
&Q* o

Purthermore, section 14—135 states that:.
e % ¥ p personfenteting service on or after
Januvary 1, 1972 ghall become a membexr &as a

condition of employment and shall begin making

contrlhutions as of such date. _
*** A n

And the_cifele is.gamplete with_ghe definition of "service"
in section 14-112:
. "'Service's Sexrvice as an employee of a

Department, for which compensatien is paid by

the State or by a State enmployees associatlon
® % % 0

I am informed that persons emplcyed directiy hy‘the.Stéte
with CEiB funds are in fact péid'in'ihé'mannér.déscrihéd in
these statutes, thus requiring that they be covered by the
Pension Code. |

Other articles of the ?enéion Codé have similar
pﬁcvisions. - In artiéle 7; dééliﬁg with thé Iilihois Municipal

Retirement Fund, section 7-137(a) states theé following:
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“(a) The persons described in this para-
graph (a) shall be included within and be
subject to this Article and eligible to benefits
from this fund, beginning upon the dates here-
inafter specified:

1. Except as to the employees specifically
excluded under the provisions of this Article,
all persons who are employees of any municipality
(or instrumentality thereof) or participating r
instrumentality on the effective date of partici< ..
pation of the municipality of participating '
instrumentality beginning upon such effective
date. _
. 2, Except as to the employees specifically .
eitcluded under the provisions of this Article, .
all persons, who became employees of any par-- =~ °
ticipating municipality (or instrumentality ‘
thereof) or participating instrumentality after
the effective date of participation of such
municipality or participating instrumentality,
beginning upon the date such person becomes an
employee. . _

® & @ W

Simiiarly. see sections 3-125, 4%124;‘5-169. 6=166, 8-174,

' 9-170, 10-103, 11-170, 12-150, 13-170, 15-157, 16-157, 17-130,

19-101, and 19~208. Each makes employees of the varioué.

governmental units participants in a xetixemant system with-f?

out an exception that could be construed_as exempt ing amplqyeés

‘paid with CETA funds. | |
‘Ycur second question was whether the General

Assembly musﬁvdhangevdx_modify thé'law'in'order for it to
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comply with new Federal regulations. .These regulations,
found in 42 Fed. Reg. 24522, 24524 (1977), (to be codified
in 29 C.F.R. § 98,25(a)) provide that CETA funds may be
paid into a retirement system on behalf of employees who:
' u S &® & % | |
(1) Obtain unsubsidized employment with the
employer, provided the time spent as a CETA
participant is accredited service under the
employer's retirement plan:
(2) oObtain unsubsidized employment with
another employer provided benefits are portable;

or

(3) Obtaxn vesting.
* N '® 4 a

As to subparagraph (1) it is quite possible that a number of
present.CETA ployees will later cbtain employment not
sﬁﬁsidized.with,cﬁwk funds in thevgovernmantal agencies

foi which théy are now working; i§ éo they_éhould_be able

to gét pension credit for the time they have épent under

CETA employmenﬁ. waever. there appear to be. no provisiona f5
in the Illinoia Pensien Coae for transferring pension rights 
€0 non-public emplayers as described in suhparagraph 2.

And, in any event, it is unlikely that all present CETA

employees will later abtain unsubsidized employment with elther
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their present employers or other employers, though they are
all presently required to participate in penslon systems.
Thus, the only poss;bllity for meating the new
regulations is subparagraph (3), if all employees “Obtain
vesting®, But pension rlghts under the State Employees
Retirement System are not vested until an employee has served
for at least eight years (section 14~14B). Until then.»a
member is allowed to withdraw only hma employee-paid contribu-
tions, without interest (sectlon 14-168(a)) Slmilarly.
section 7-l4l(a)4 requires eight years of aervice for all
employees who began work after 1961, See also sectiens
3=111 (20 years required). 4-109 (20 years), 5126 (10 years
for employees under age 57), 6-122'(samé). 8-132 (10 years
fo:‘émployeQS*undér age 55).‘9-127 (same), 11=130 (same),
12-130 (same), 13=134 (same), 15-135 (eight years), 16-132
(20 years), 17-115 (five yéars'otdinarily reduired), 19-111
(10 years).‘and'194éll (203years for employees under 55).
Thus, while all the.employeés are required by the Pension
Code to participate in retirement systems, not all of them
will come within the provision§ of subparagraphs-(a)(l). (2)

or (3) of section 98.25 of the regulations. In answer to your
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secon&'Queetien-éheh,'the‘Geﬁeralhnseembly would have to
change the ptoﬁieiéns of the'lllindiefveﬁeion Code to make
ihem coheistéﬁt~with_ghe new-Fede#al-reéﬁlations.;

I also note that. seetion1l4a169(h)'of the Code.
now requxres Fedéral funds ueed in employment programe to
be used to pay their proportlenate share of the employer
contrmbutiene for the State Employees Retlrement 8ystem.
The effect of . thie pravieien ‘should be considered when '
reeemmendihg ehanges in therPension-Cade.

~ Your third queetien is whether the relevant pPro=
viszons of the IlllﬂOiS Peneion Cede may be modified by
executive erder of the GQVernor or cther exercise of execuuv
tive authority.' The answer clearly is that they cannot.
.Article V. eectian 8 of the Illinois Constitution of 1970
provides that‘”The Gcwernor shall haVe the supreme executxve
pewer. and shall be responsible fer the faithful execution
of the laws“.e it doee not empower the @overnor to change
the.iews;. The cloaest approach to such a pawer is in article
V, sectien ll (agency reorganxzatlon). and exercisee of thie
power may take effect only if eet before the General Assembly

for 60 daye and not disapproved by it.
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In Busttel V. iva;kéef_ (1974), 59 Ill. 24 146, 153-
154; the IllinpiS‘Supreme COﬁit;hgid ihValid a éoverﬁor‘s
eXecutive order that‘pufpdttéd]to7é3tablish néﬁ 1é§$1~réquire-
ments for'--eo;itfaétors with. ‘the st‘éeé:i. The 'éour't ‘there n!é:_i.da |

R oE We do not agree w1th the defendants
contention that the oxder falla within the

' authority granted to the' Governoxr by section
8 of article V of the Constitution, which
states: ‘'The Governor shall have the supreme
executive power, and shall be responsible for
the faithful execution of the laws.' The pur-
pose of the oxrder appears to be to formnlate
‘a néw legal -reguirement rather than to execute
an exxstlng one. * & & :

The courts of ather States have held simllarly in recent

decades, In'Martin Ve Chandler (Ky. 1958), 318 s‘w.zd 40,
44. the court ragected the argument that the Governor of
that State cculd transfer responsibilities in the. executive
branch without authorizatxon:Al

wx % # Even if we were to accept this premise,

" we could not reach the conclusion, contended
for by the appellees, that the Governor there-
fore has the power to vest the distribution
function in some other agency. The Governor
has only such powers as are vested in ‘him by
the Ccnstltuticn and the statutes enacted pur=-

‘guant thereto. [Citation.] Basically, his power

is to execute the laws, not to create laws. .
. & * % B o




ﬁonoxable James R. Thompson =~ 9,

And in Terrell Wells Swimming Pool v. Rodriguez (Tex. Civ.

App. 1944), 182 5.W.2d 824, 827, the court stated:
oM o ow {I]t is sufficient to say ‘that the
Governor of this State, even in time of war,

is without power to change the existing law

merely by the issuance of a preclamatian
*‘k*” .

Thus, I conclude that fpe r¢1evan£ statutes may hég'be'changed
by executive 6rdér»ar 6ther e§e£¢ise of'exeautive authority.
Your fourth éuéétidh,waé whether changes necessary
to comply with the new Federal regulations can be completed
by October 1, 1977. 8ince the Généfa; Assembly is not now 
in sessibn and will not reconvene nntil.afterlOctéhéf 1, and
the nécesséry changes cannot be implemented'by-éxecukive
authority, I must answer the fbufth unStidniin_the_negative¢4

— éery_truly Yours.

ATTORNEY GENEBRAL




